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Davis Comment on NMFS Biological Opinion P-606
Hydro on FERC'’s Preferred Alternative

A Comment on the National Marine Fisheries Biologial Opinion
by Richard Ely — Davis Hydro

Preface

FERC has asked the National Marine Fisheries S2(N&FS) to provide a Biological
Opinion on the ESA impacts of FERC's preferredratiive for the disposition of FERC
Project P-606. NMFS has complied with FERC'’s resjuén this comment we hope that
NMFS will consider it an opportunity not just tespond to FERC, but instead to do what is
best for the fish. We ask NMFS in their respormsthéese Comments, to take the opportunity
to tell FERC that this project may have an altaugabutcome that is better for the fish, the
community, and possibly the planet.

Many of the points presented in this Comment haenbmade previously, over a three year
period in numerous FERC filings. This Biologicgbi@ion (BO), and FERC'’s parent draft
NEPA EIS, may be inconsistent with substantial FERELI, physical, and logical evidence

to the contrary, and therefore we request NMFShisaeview to reconsider options

available to it. We appeal to NMFS desire to hbkse fish, and not to bow to FERC'’s
incomplete analysis, and therefore we have expaadedomments beyond they in necessary
to minimally respond to FERC to address the faremaportant question of what can we do
for the fish.

Davis Hydro, and its Kilarc Foundation, have présdran extensive set of long-term
aggressive alternatives. We have provided plansubstantial actions that will help the fish,
and have shown in previous filings how harmful dlestruction of the Kilarc facility would

be in this regard. This destruction is ignorethie BO, and NMFS appears to ignore the
negative consequences of its decisions. Davisdgds outlined several general and specific
ways that strong conservation plans could be impteed within Federal law and FERC
practice, to benefit the fish. These plans wowtaost any agency money or time, other than
perhaps providing a representative director orgavio the Kilarc Foundation. Examples of
FERC-process-compliant implementation schemes pugtréorth last year, and this year, in
discussion format in the Kilarc Project summargdilanuary 2011.

Finally, as we move towards the fourth year of ¢etsarguments, we are heavily conflicted
by having to criticize work by the very agency weed as a partner. We would welcome the
opportunity to work with any State or Federal Agena this project.
Richard Ely,
March 2011
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Hydro on FERC'’s Preferred Alternative

Executive Summary

The Biological Opinion (BO) concludes that PG&E&nablition alternative is not likely to
jeopardize the continued existence of the listextigs, or adversely modify critical habitat.
It arrives at this conclusion by a selective revidvgome of the local effects of the project
and ignoring most others — some of which are ingwart

It is unclear what the purpose of this BO is, otian to address the narrow Endangered
Species Act question. Its purpose could be to gpehexplore data, and investigate
alternative project outcomes to help the fish,that path has not yet been chosen. Due to its
incompleteness even on the narrow ESA issue addtedss BO is not yet suitable for
consideration in any NEPA/EIS or CEQA process. a&ately, to the detriment of our
environment, it does not yet serve the mandateefigency by addressing the alternative
proposals, and it has virtually no local environtaédata or science behind the conclusions it
came to on FERC'’s presented preferred alternativéiscusses of most of the factors that
demolishing the green power source will inflictthie environment, but fails to include these
negative effects in its invisible analysis. Itogas physical data and scientific analyses
conflicting with the presented BO conclusions anespnts no little local data or science of its
own. Ignoring most negative effects of demolishinig green power source, NMFS
concludes that its demolition will have no effect.

The BO does not consider that demolishing theifgailill preclude the potential beneficial
effects of its continued operation. By ignoringtbds current beneficial effects, and the
positive effects that would result from existingeahatives, the BO’s supported demolition
alternate deprives the listed species from alliptesbenefits that could flow from a carefully
worked-out alternative of continued operation urajgsropriate terms. Detrimental effects
include irretrievable and irrevocable impacts osoreces, including:

Increased fire impacts on critical habitat,

Increased water temperature in critical habitaagre

Increased fishing pressure on known existing enela@tpopulations,
Construction effects of alternative power sources,

Delay in green power expansion, and

Delay in implementing any constructive alternatives

O 0O O0OO0OO0Oo

Other probable direct effects are:
o Decreased funding for habitat restoration, and
o Decreased long term cooperation by ranchers.

While the BO has to address decommissioning, tleetsfon the listed resources could be
examined under various possible dispositions optlegect components. Davis Hydro has
suggested for three years that the two projecexbenined as separate components. The
South Cow with its extensive known habitat areaguige different from the Old Cow with its
incised valleys and barrier falls. In one casajakes sense to use the site to generate income
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to improve habitat, but in the other it may noty &parating the project into viable and
logical components within the rubric of the decorssioning alternative some of the many
options that have been proposed by Davis HydrtheKilarc/Old Cow half of the project
could be enabled as part of the cost of decomnmisgjo A complete analysis would look
closely at the two different creeks and hydro sibeder the FERC license and examine how
these can be used for the best interest of thethehcommunity and the planet.

Finally, this BO is deficient in that it may viokathe Federal Data Quality Act, a recent
presidential memo, and the Administrative Procesldet. .
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Davis Hydro Comments on the
National Marine Fisheries Service Biological Opinion
on the FERC Project 606 Demolition Alternative
Introduction

Without question, NMFS staff have devoted much timthis extensive compendium of
status, reports and work that is being done to tiesteelhead and salmon in California.
This Comment focuses entirely on the Kilarc Progead says almost nothing about the South
Cow part. If we are interested in helping the fisle need to think of these two areas
separately as the opportunities are very differditite impacts on ESA resources can be
divided into irretrievable and irrevocable impactsresources and other probable direct
effectsthat are less tangible, but that will have a statl impact on resource destruction.
This comment concludes with a discussion of thenmalete analytical structuid the BO
which erroneously infers causality in its conclusipand finally addresses Federal data and
study adequacy in the current regulatory envirortmen

Irretrievable and irrevocable physical impacts
Fire

The Reservoir

The Cow Creek Watershed has experienced severat firag in the last 30 years, plus
numerous smaller fires each year that were canghitial stages by aggressive fire
suppression or otherwise restrained by less therqidire weather conditions. CAL FIRE
records indicate a total of 42 wildfires have ocedrwithin the planning area. Nine have
been in excess of 3,000 acres. The two largest fiere the 1992 Fountain Fire of 65,300
acres and the 1999 Jones Fire of 26,020 &cres

The Kilarc Reservoir provides critical water ateafpct placement and altitude for fighting
fires in the area. Removing this facility will pilie local human population at risk, and will
forever increase the prevalence of fires in tha.arenyone who has flown a helicopter
knows that the Kilarc reservoir is perfectly pladedover the valley around Whitmore, and
its accessibility, proximity, and altitude makeit irreplaceable efficient fire fighting water
source. There is no substitute.

Firebreaks

The Kilarc Project maintains access roads to amagethe Kilarc Canal form important
firebreaks. They are especially useful as fireksaesith the water supply available from the
Kilarc reservoir at the right altitude. Furtheintwthe canal full of water there is a near

! Cow Creek Strategic Fuels Reduction Plan UpdatstéYe Shasta Resource Conservation District 2010

FERC Page 1/19 Biological
P-606 Opinion Comment
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infinite supply at access points along its lengthtfucks and fire fighters on the ridge.
Finally, these firebreak and access roads are edlyacseful because the canal and its
support roads run East-Weétross-wind) and are well maintained for the hyaind
associated recreation. Were this project demalistine project roads would be abandoned.
Others would revert to timber road maintenanceMitiér Mountain Road maintenance
would drop if the hydro were abandoned.

Effect of Fire

The effect of fires on fish is well documentedrefis identified as a key threat in several
places in NMFS Public Draft Central Valley Salmad &teelhead Recovery Plan
(CDSSRPJ. The amount, composition and toxicity of soihoff and destruction of cover

are among the effects that will extend downstreatm gritical habitat areas for numerous
known anadromous species. This spiking sedimexat &md turbidity will be due to increased
frequency, intensity and duration of hot fires.S'has been brought to light in many filed
documents and at every public hearing. Increasiagtatistical prevalence of fire in this

area conflicts with the Central Valley Salmon aneefhead Recovery Plan and constitutes an
irretrievable and irrevocable loss of critical itabthat will extend into the indefinite future.

In summary, the long term increased prevalenceed from the removal of the reservoir,
removal or diminishing the fire breaks, removatleg Kilarc Canal and reducing access road
maintenance will decrease fire resistance in theenhate areas and decrease fire fighting
ability over a wide area. This constitutes an ahfitake” not only of habitat but statistically
of fish directly. Since this effect was not inchatj this Biological Opinion (BO) is deficient
and should be rejected.

Increased water temperature in critical habitat areas

It is documented in the filed record and publi¢itesny that the water coming out of the
Kilarc hydropower site is colder than the water aapdown the bypassed reach especially in
the summer. The explanation is two fold — a laeférct and a smaller effect. The larger is
that the water is very cold in the summer comingrérom Buckhorn Lake and this water is
passed rapidly down the headrace through turbirnég w is kept cold by short transit time at
high elevation. In contrast the far longer tratigiie coming down the bypass is at lower
elevation and higher valley temperatures nettifey &igher temperature in the summer. This
is true whatever the mix of flows. The much snradtiéect in the summer comes from the
project removing heat from the project in termleictrical energy. These temperature
effects were documented in the Kilarc ProjéstP) summary, the Draft Environmental
Impact Statement (DE1$)filed public comments, and public testimony

2 See CDSSRP pages, 165 for the importance or Get&ecovery action: “Enhance watershed resilieincy
Cow Creek by identifying and implementing projetttat would reduce the potential for, and magnitofje
catastrophic wildfire, and restore forested areifisimvthe watershed including riparian areas.”

3 Seehttp:/kilarc.info/Docs_Maps_Drawings/Documents/k830%201-14-
11%20DH_Proposal_Summary of Dec 2010 20110114 D&R(34719271).pdf

* These and nearly all other documents and refeseseeavailable at

http://kilarc.info/Docs Maps Drawings/Docs_Maps_Wirggs.htm Due to the number of filings and
references, we will not include most of the commafierences and older ones here as they are discustde
Kilarc Project Summary and many others are avalabl theKilarc.info website.

FERC Page 2/ 19 Biological
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“There would be no effect on critical habitat feeedhead on Old Cow Creek or
spring-run Chinook on Cow Creek, because theiicatihabitat is located many
miles downstream of the {Kilarc}Action Area.” RXE, BE®. 2007 p. 5-10.

While it is true that the critical habitat is mamyles downstream of the Kilarc action area, it
is not clear that the effects of the temperatucesiase will not extend downstream to them.
Downstream of the Whitmore Falls is a very largaaal habitat for botlO. mykiss and
endangered salmon. The health, extent, and viabilithese critical habitat areas are defined
by temperature(BO p. 36, KP). These critical habitat areasfardarger than any total in the
Kilarc bypass due to its incised nature and wilhegatively affected if this cold water is
removed. Further, as pointed out in NMFS PubliafD€entral Valley Salmon and Steelhead
Recovery Plantemperature affects all life stages and is carsidthe key threatto Cow

Creek steelhedd

Raising the temperature in these enormous hab#asavould cause a critical physical,
irretrievable, and irrevocable destruction of reses, both in the present and in the future.
This constitutes an annual “take” not only of habhiut of increased fish stress. Since this
“take” was not included, this Biological Opinion@ is inadequate and should be rejected.

Increased fishing pressure on existing endangered populations

There are FERC annual recreation reports by PGé&igeextensive fishing at the Kilarc
reservoir. People testified in several hearings to thaaff PG&E has collected data in their
recreation reports as to how many families fronhdotal and distant towns fish at this
reservoir. Assuming the put-and-take Kilarc resgrfacility is demolished, some of these
fishing families who come from as far as Chico viigh in the lower Cow and other critical
habitat areas along the Sacramento where thelaaven populations not only @. mykiss

but also of endangered salm@nin these areas, incidental, illegal, and intemal hooking

and keeping do occur and will increase. This dartss a “take*’ This analysis had not

® Davis Hydro has sponsored an ongoing long terelysid the water temperatures and hydrology of thie O
Cow and parts of the Cow and South Cow to evalilmtduture of removing the Kilarc project on théitat
areas downstream.

® Kilarc-Cow Creek Hydroelectric Project FERC Prajio. 606 Biological Evaluation Aug.2009.

" See BO (p.35, 36), Thompson, L., L. Ferraro, Yukakmpact of environmental factors on fish disatibn
assessed in rangeland stredaklfornia Agriculture 60(4) October-December, 2008

8 NMFS Central Valley Salmon and Steelhead RecoR¢ap. Note that despite repeated statementsitss to
importance, the only NMFS response to this threélnstall water temperature recorders at selamdtions in
Cow Creek; develop recommendations for minimuntiieasn flow based on temperature neébisl(P. C-141)
Davis Hydro has an extensive water temperature todmj program in place since summer 2010 focusimg
the Old and South Cow Creeks. Also cited in PG&EB 6-2.

° See PG&E'’s annual P-606 annual Recreation Repaortite at FERC.

1% Also J. Buell - Personal 3/2011 communicatiorcidental hooking and guided boat fishing increaseand
will impact salmon in the Sacramento River, andeofBreeks that may actually have endangered seeklire
salmon.

1 As a first approximation, this take might be estiedl by multiplying the recorded fishing effortkilarc by a
typical catch rate and the illegal take and mothifigures per fish caught. Given the PG&E filettireation
report data, and standard catch rates, estimathgsdhke alone could exceed the highest estintdtesw fish
resulting at the Kilarc bypass by many times.

FERC Page 3/19 Biological
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been done even if based on PG&E filed recreatid¢a. &o this BO is deficient and should be
rejected.

The direct damage to the fish populations from gihanlocation of fishing pressure maybe
eclipsed by the damage to the redds and habitashgrmen walking in these real critical
habitat areas. These direct and indirect effdutsilsl be studied and included in the calculus
of effects on target endangered populations. Thearly constitute an irretrievable and
irrevocable impact on endangered fish resourc@sce$his “take” was not included, this
Biological Opinion (BO) is inadequate and shouldd&ected.

It might be argued that the hypothetical migratdnhe fishermen to new streams where are
there are fish is not proven. Common sense wid ft more likely that the fishermen will
migrate to where there are fish than the hypothktinlikely and uncommon migration of
steelhead up past the Whitmore Falls complex, bed pass three miles, of acceptable
spawning habitat below the Kilarc Project.

Effects on Chinook Salmon

Temperature

Page 28 of the BO cites that many miles downstrefiine Action Area is critical habitat for
spring Run Chinook Salmon as well as steelheads ddsignated critical habitat (September
2, 2005, 70 FR 52488), occurs at the confluend@ldfCow and South Cow Creeks. There
the temperature is identified as too high and kned are generally low. This reference page
concludes that from the junction of the Old Cow #mel South Cow down the Spring-run
Chinook salmon are not likely to be adversely a#ddy the decommissioning of the Kilarc-
Cow project; the potential for adverse effecthieréfore discountable and not expected to
reach the level where take will occur.

At this point, the BO dismissed opportunity to main what habitat exists up these miles of
the Old Cow Creek where the water is colder asvanser refuge. The foremost reason for
the decline in these anadromous salmonid popukat®the degradation and/or destruction of
habitat (e.g., substrate, water quality, water tjigrwater temperature, water velocity,
shelter, food, riparian vegetation, and migrationditions). (BO p.35) The BO ignores the
“take” from removing the cold water from the KilaPcoject from this known steelhead and
salmon habitat up the Old Cow from its Junction IF@BE p.3-12) with the South Cow.

The BO also ignores the “take” downstream of thresfion of the two Creeks from
temperature effects identified by L. Thompspal*2. This take addresses directly the take of
critical habitat for multiple listed species whagain defined this habitat is defined in large
part by temperature. Direct relationships exisiieen water temperature, water flow, and
juvenile Salmonid survival (BO p.36). This takeshmot been included in the BO, therefore,
the BO is deficient should be rejected.

25ee Fn. 7

FERC Page 4 /19 Biological
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Predators coming down the Old Cow

The demolition of the Kilarc facility will increagaredation and competition of listed species
from existing brown trout and resident adaptedttjoveniles coming down the Old Cow
bypassed reach. This is increase in predatorens fwo sources triggered by the removal of
the Kilarc Diversion.
1. There will be increase in production in the bypagh increased flows (the whole
justification for demolition of the Kilarc Facilily The source of the undesirable
resident-adapte®. mykiss will be kept pure by numerous natural barrieragavard
migration including the “impassable” falls” mileglow the Kilarc diversion, and
boulder cascades below (BO p. 23) and just abav&illarc diversion.

2. Currently, brown trodf and resident-adapted trout drifting downstreanframa
above the Project are diverted and fatally consuméiae Kilarc diversion (BO p.52).

So there will be an increase in injection of unddsde fish from upstream of the diversion,
and this increased population will (according te theory of this BO) be increased
significantly in the Old Cow Creek bypass regior doi the increased flow. Then, this flux of
predatory brown and resident adapted rainbow tralipour downstream onto the critical
habitat providing a source of downstream competitind genetic pollution of any steelhead
from resident-adapted fish.

In summary, removal of the Kilarc diversion wilcirease predation in the long term, and
competition from resident adapted rainbow trout feitever “take” from downstream listed
species. This constitutes an enduring take trehbabeen incorporated in the BO; therefore
the BO has not included this log term catastropdite and should be rejected as deficient.

Construction Effects of Alternative Electric Generation

Cross-Sectional Impacts

Regulations that implement section 7(a)(2) of t&&AHKequire biological opinions to evaluate
the direct and indirect effects of Federal actiB® p.56). Replacement power sources will
have to be built. The best standard for the tyfpgre@en power being demolished here is
another multi-megawatt green hydro facility. Thiégakc hydroelectric facility exists and is
operating. Any replacement project will have tocbeastructedle novo which will have
mostly short term local but widespread consequeacesss our planet through economic
multipliers and industry applicable environmentapact coefficients.

The direct damage caused by these constructioviteegtimust be addressed under this BO,
NEPA, or CEQA analysis protocol. Since this issapwnarrow ESA analysis, it may be
suggested that the footprint of the replacementgpman be built outside of ESA territory.
However, the environmental damage and damage todp8éies (and the planet) does not
stop at the generation plant footprint. Impact®ea up and down rivers, and as global

13 The area has brown trout and resident rainbowegst (PG&E’s Br p.2-30,4-5). These are a sustginin
population for the past 30 years.

FERC Page 5/19 Biological
P-606 Opinion Comment



Davis
Hydro

warming has demonstrated, around our globe affgttiousands of endangered fish
(including these very species) remotely as wellhsndangered species. Most of the O.
Mykiss populations are on other continents. NME&S hot ability to control or mitigate for
this damage once wrought. While it may hope togaie for this take in the US, most of the
jeopardy to the species will be in far larger s®elsewhere. Should the replacement plant
not be hydro, according to the CEC (BO p.58), othees will require supplementary fossil
fuels, and the consequences of burning these Wiklsave incremental effects across our
continent.

As we have seen under the modern paradigm of “fisyiutany new construction project has
a multiplier effect through the economy, not juster the footprint of the dam. Just as the
environmental effects of a dam extend up and ddveasn, construction impacts cascade
through the global economy and cannot avoid impgdESA species wherever that increase
in economic activity occurs. This being the cdlse,marginal effect of this increase in
industrial /economic activity, with EPA multipliers, can be used to evaluatertbgative
transient and irretrievable and irrevocable desitvacof all critical resources and species
caused by this activity.

NMFS recognizes this in its jeopardy approach asdugses the importance of

“consider[ing] the additive effects (BO p.57) oetenvironmental baseline, the effects of the
action and any reasonably foreseeable cumulatfeetsfto determine the potential for the
action to affect the survival and recovery of theaes™®. NMFS understands the legal
requirement and importance of the indirect efferctd discusses their importance, but has not
yet included them in the analysis. We requestttiiatanalysis be redone; it should include
not just the steelhead and salmon, but the thossainehdangered species that are affected by
changes in economic activify The scope of the Nationilarine Fisheries Service and the
NationalOceanic and Atmospheric Administration is broattan Cow Creek, but it is not so
broad as to be able to mitigate, regulate, or ihkiese effects world wide.

At a minimum, the balance of any “take” saved a&srésult of demolishing this green power
source should be evaluated against the increméaka” of the same fish elsewhere as well
as all other endangered species. Since this “tas’not included, by NMFS own
indications of what is important, this BO is dediat and should be rejected. Like
contributions to global warming, these short-tecnoss-sectional effects of demolition and
consequential construction have minute but catlublanges have long term consequences,
which will be discussed next.

14 Concepts and Methods of the U.S. Input-Output Accounts, Bureau of Economic Analysis, or similar sources
for /0 modeling as applied to environmental burden

B0 pp.56-58

'8 Not to include the many other species that aregheéstroyed as the result of this activity woulysuggest
that the National Oceanic and Atmospheric Agen@nly interested in anadromous fish to the detrinodrall
other endangered species affected through changks bceans and atmosphere.

FERC Page 6 /19 Biological
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Long Term Impacts

Global Warming

The Kilarc site is an existing green energy soulfé&. were removed, our efforts to reduce
and delay the increase in planetary temperaturkébevset back. This is an irretrievable and
irrevocable impact, identified in Section 7 of NMP8blic Draft Central Valley Salmon and
Steelhead Recovery Plaon all endangered resources, indefinitely ineftiture. The BO
correctly identifies the issue (p. 44) but has astyet, incorporated the impacts from
removing green power on the rate of global tempeeatise. It identifies the locaffect of
global temperature rise from actions such as fps44-45), but fails to see that this effect
constitutes a “take” on the local target fish p@pioins and a decrease in their critical habitat.
These “takes” (multiple listed species at all pblessites) are a consequence of the
demolition of this green power source. This tiny batholic incremental effect has not been
included in their calculus, yet, it alone may estill other effects combin€d Unless

NOAA can demonstrate how it is controlling theséAR&-identified-as-important) long term
offshore effects, even in a minimalist sense tisdBiould be rejected in its entirety.

Acid Rain

Since it is unlikely that any replacement green @owill be hydro, the replacement power
will have a carbon content causing a continuatiothe small effect on the pH of all waters
downwind. This “acid rain” effect is separablerfrahe “global warming effect, and in an
incremental way impacts pH sensitive fish. Thie@f while small and generally
immeasurable in any one water body, can be modelddstimated statistically, as it has
been in the North East, and its effects estimatedlidish affected. This downwind effect
has yet to be included in the analysis and conesita “take” incident not only on the US but
beyond NOAA's reach to Canada and all downwind toes

In summary, long term impacts are very importar®@{B, 27, 60,63). They are incident
globally and as such are far beyond NMFS’s abibtynanage. They have no known
reasonable and prudent mitigating measures otharrétonsideration of other alternatives by
FERC. In terms of estimating “take” it is not mawayiul to compare the transient “take”
during construction of a few resident-adapted aatdhery fish to the integral take of all

future listed species impacted by these actions.

Decreased Long Term Cooperation with Ranchers

Many local residents, ranchers, and their famfigs. They, their friends, and the whole
community use the Kilarc facility and consider pat of their extended community

facilities. Requiring them to now drive to the lemwCow and Sacramento where they will
intentionally or incidentally catch endangered sggowill not help community relations or
the listed fish. Further, demolishing the Kilaacility increases the prevalence of fire around
their houses and possibly impacts their water supphese consequences are unlikely to
generate rancher cooperation. Even if we ignaediiihermen who may inadvertently

"BO page 44-45 is an exercise in thinking globathg not acting locally..
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trespass on redds on these ranchers creeks,efitheo Kilarc Fishing reservoir, the overall
effect on the fish and their habitat will be negati The public outcry over removing the
Kilarc facility has been, in the words of FERC “owaelming” forecasting a fish resource
agency public relations catastrophe. Generatinghrer cooperation is a central restoration
action identified in the Central Valley Salmon éBtgelhead Recovery Plasince rancher
cooperation is an important action item identifiisdNMFS to help re-establish the steelhead
habitat, negatively impacting relations constitiaasun addressed take, the BO is deficient
and should be rejected as inadequate.

Summary Discussion of Physical Impacts

Comments on all of the above physical effects Hman filed usually multiple times by
various parties and have irretrievable and irrelsteanpacts on these fish resources. Since
all public testimony and most filings - no matt@w cogent, scientific, or authoritative have
been ignored by NMFS as evidenced by the BO textitarreferences, it is clear that this BO
is not based on current information, and thus fe@at and should be completely rejected.

Ignored FERC Filed Information

On ESA listing issues, NMFS does not have to conddditional studies. However, even
there, NMFS cannot ignore available physical amdblgical information and studies,
especially if that information is the most currenis scientifically superior to that on which
the decision-maker relied. In the issues cited above there is science, tepsiudie¥’, and
data to indicate that removing the Kilarc Facilityl have a negative effect on the habitat and
also in some cases directly on the fish. Thestdaslable sources are all relevant and
cannot be ignored.

In this case heavy reliance on consultation witth @cuments from PG&E which is a
prejudicial source and avoidance of other filediss, data, and local observations and
expertise has led NMFS to err in its Biological @ph. NMFS has an obligation to propose

18 The Endangered Species Act and “Sound Scienck, Bick et al. Congressional Record Service Pub.
RL32992, 2007.

19 Typical avoidance of science and reports is tleel fand publicly presented analysis done by RdheBarey,
a qualified biologist based on the 1985 Power aslothe paper showing it unlikely for steelheaddbayer
the larger of the Whitmore Falls. See: Attachmiiixhibit 1 to document KC0625 in the documents at
Kilarc.info, or http://kilarc.info/Docs _Maps Drawings/Documents/kK826%208-25-10%20Tetrick%20-
%20A%20Killer%20Analysis%2020100825-5114(2410120d%. The Power and Osbhorne paper was used as
the definitive (and only) reference paper by BamtBierry, and Manji who concluded in Feb. 2002 tha
steelhead may be able to ascend the upper WhitRadie (see Attachment A Exhibit ibjid).

The analysis was filed with FERC and presentedhatal the public hearings didn’t even consideratiditional
difficulties imposed by the nexus of the lower Winitre falls and the canyon in between.

Rather than referencing the analysis of MR. Canffipand statements quoted by PG&E are taken as'fali
anadromous fish have been observed above Whitnadig But it may be possible for them to pass dherfalls
during some high flow events (Myers pers. comm.800 he frequency with which steelhead or Chinook
salmon might pass over Whitmore Falls is unknoverthare have been no studies to assess this.” 88© 52
qguoted from PG&E BE p. 4-4.
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reasonable and prudent measures, not to changgeatdsut, to improve the environmental
outcome of a project. For example, as a prudemisare, it could split the project into two
action areas and undertake a careful analysid aftainatives proposed might be a proposed
and negotiated as part of the cost of a project. ékample, simply leave Kilarc facility
standing as part of the cost of decommissioning.)

Discussion of the Existing Biological Opinion Concl usion

The BO assessment concludes:

Project {demolition} is expected to result in ovitraet benefits tanigration, flow,
temperature, entrainment, food availability, and predation, in the Cow Creek
watershed (BO p.57).

We suggest that for the Kilarc half the project thas not yet been clearly shown. The best
available information suggests differently. Thédwing section will look at each of these
cited benefits separately:

Migration

“No anadromous fish have been observed above Whatialls, but it may
be possible for them to pass over the falls dusmme high flow events
(Myers pers. comm. 2008). The frequency with wiitdelhead or Chinook
salmon might pass over Whitmore Falls is unknowrthare have been no
studies to assess this.” (BO p. 52)

First, the Kilarc project has neither a significaffect on the water flows over the Whitmore
falls nor a significant effect on the 9 miles (DEIS80) of habitat between the falls and the
project. Thus, given that no steelhead have esen lseen in this reach whose flows are
unaffected by the project, how removing the propgotvides net benefits to migration is
unknown.

The filed analysis by Bob Carey cited finds that it is near impossitalr steelhead to mount
the Upper Whitmore Falls starting just below ithig feat, were it possible, is made
considerably difficult at high flows by the canybetween this Upper Falls and the Lower
Whitmore falls which has few resting points in ih judging passage, it is not only the height
of the Upper Whitmore Falls which is determinanis iintegral passage up a long entrance
gorge below the Lower Whitmore Falls, then moustdmaller Lower Whitmore Falls, then
up the quarter mile gorge which is a confined toirgg high flows inhibiting rest, to then the
fish must mount the upper Falls, a feat of a sigaift magnitude.

Third, even if fish were to make it to and overlb@¢hitmore falls, and the gorge between
them, their numbers would be small relative todbmetinuous rain of juveniles from the
upstream population of resident-adapted fish. way could make this upward migration in
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sequential years for any kind of sustaining popaitais unclear in that by any estimation
these flood events are infrequent. Since retuavabVhitmore Falls is unlikely, the ones that
get to the Whitmore Falls base end up in an ar€dadfCow Creek below the falls that is a
narrow canyon with limited habitat for miles dowmestm.

In summary, there is no upstream migration or setiglemnigration to support the premise
that demolishing of the Kilarc Project would enhanc

Flow

There will be no change in flow in any area whéieré are will ever be significant anadromy.
It is nine miles from the two Whitmore falls upttee Project tailrace. That net benefit from
flow changes is zero.

Temperature
The Kilarc plant does have a temperature effebgt-is of cooling the water below it where

most of the good habitat is. This has been meation filings testimony at public hearings.
Removing the hydro will increase temperatures dtévenOld Cow including all the fish-
accessible areas below Whitmore Falls and on doviinet areas in the Old Cow and Cow
where there is documented critical Chinook andliséael habitat. It is unclear how raising
the temperature in critical temperature impactdathhis a benefit. This is a take.

Entrainment

It is documented in the BO that there is possibedaomy upstream of “the impassable falls”
about 2 miles below the Kilarc Diversion (BO p. 23¥hat fish are entrained by the
unscreened Kilarc diversion (BO p.53) are predabwoyvn trout, and competitive and
predatory resident-adapted upstréammykiss. As most water is swept into the Kilarc
diversion, all these fish are sent to their dedthhe Kilarc diversion were not to exist and
these fish were not caught or killed in the turbkirtbey will pass down the Old Cow bypass
to critical habitat areas and will consume, and peta with known, listed species
populations.

It is unclear how increasing the prevalence brawattand genetic competition from resident
rainbow trout will help the prevalence of steelhedthis action — removing the Kilarc
diversion, and thus increasing competition and atied in critical habitats, below the Kilarc
facility, should be considered a permanent andifsignt permanent “take.”

Food Availability

Increasing resident-adapt@d mykiss and trout propagating downstream in the bypads wil
absorb any primary production that might increasml favailability to documented
downstream salmon and steelhead in the lower Old & Cow.

The increasing prevalence and competition for fisooh browns and resident-adapted fish
will diminish food available to listed species datnream in critical habitat. This is difficult
not consider a permanent take.

Predation
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Again, the Kilarc diversion currently sweeps predatrown trout and resident-adapted
rainbow trout out of the Old Cow to their deatlithle diversion were removed, these fish
would tend to increase the number of predators dowam where they will prey on steelhead
and salmon. That would be a permanent take.

In summary, the conclusion that the Kilarc projemolition is expected to result in overall
net benefit is not supported by logic, observatmrfact. Given that these facts have not
been included, this BO errs and should be rejec@&slen that the conclusions are the reverse
of those stated, a complete reversal of the BCaisamted.

Foregone Opportunities

Other direct effects are many and will not be dweliat any length as they are speculative
and dependent on NMFS reviewing ideas to helpifiielfeyond the preferred alternative. It
is the clear intention of Davis Hydro is to acthwiand through, the Kilarc Foundation to help
these fish. As tokens for our future work, onlytareas will be mentionéd

Decreased Funding for Habitat Restoration

If the Davis Hydro proposal were accepted thereldvbe money and assistance to
help the fish — primarily through habitat enhancetpish passage projects,
education, outreach, research, and various relsstatent support projects. If the
relationship with Davis Hydro is delayed, helpihg ©. mykiss genepool will be
delayed with predictable consequerices

Decreased funding for Re-establishment Work and Resrch

Davis Hydro wants to support research on outbregpiingrams to restore genetic and
epigenetic health to all the Northern Central \jaliteelhead.

These and other (non-listed species) benefits asidtabitat provided to fish and wildlife in
the canals and forebays have been made clear tipfal HERC filings. Implementing the
demolition alternative precludes discussion andémentation of these ideas. This
elimination engenders a take of the best optionghifish, the community, and the planet.
This also constitutes a take of the listed speeigsthis case, a very large one. Recognizing
that NMFS cannot change a project but could wortk WERC to reasonable and prudent
measures to compensate for unavoidable projectadtan listed species. It is certainly
reasonable and prudent for NMFS to dissect theeprato its two components and to
discuss the proposed Alternatives with their pregrs.

2 See the extended list as of last Decemb@him Kilarc Projectlated January 2011 (Doc. KC0637
http://kilarc.info/Docs_Maps_Drawings/Documents/slétm).

2L See Chapter 13 of R. Frankhaenal , Introduction to Conservation Genetics 2010 angeBal-110-115 of
the Hatchery and Stocking Program EIS/EIR, CDFG02@dscribing the long term depressive legacy
consequences of the current hatchery infused ptipuola
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Analytical Structure

An alternative to demolishing the complete compt&RC Project 606 is to study and
relicense it into its two components as has beggested by Davis Hydro. The reason is
simple. There are two separate complete hydrop&aedities on two different watersheds.
These sub-projects have very different geomorphglegosystems, and fish habitat resource
potential. Not separating the Kilar€ow Creek project into its two components and
examining each action on its own merits has tweaté.

First, the Davis Hydro alternatives, among otheosild be more carefully considered. This
opportunity can yet be taken. The second is coimdpitwvo complex projects into one
analysis leads to sweeping statements that areurete in their generality and thus
misleading. See Attachment | for examples.

By considering the individual sites separately witihis BO, a constructed conclusion is to

request, as a reasonable and prudent measuretioumthe operation of the Kilarc facility
under appropriate terms and conditions as a cagtmblishing the rest of the project.

Federal Data and Study Adequacy

Davis Hydro professes no professional understanafifigederal law but a brief review of the
filing raises questions of the following Federaliawas that provide a framework for Federal
Agency analyses. Clarification would be gratefappreciated; we regret any misunderstand
of Federal law and administrative practice.

Federal Data Quality Act

The BO does not seem to comply with the legal requents of the Federal Data Quality Act
(also called the Information Quality Act) (IQA).hiB act requires maximizing the quality,
objectivity, utility, and integrity of disseminat@aformation. To meet this law, as yet in this
BO, the following issues need to be addressed {Wldaeus only one of the following areas
for brevity}:

Quality: There is no quality information provided key physical issues such as
temperature, fire impacts, fishing pressures, ffigbulations, passage statistics or any
other key determinant of a scientific analysis &t make a determination of “take”.
Even under the bar of “best available informatitre BO ignored all FERC filings
and local information other than the near singBli@&E BE. These filings, reports,
analyses were not discounted, they were not everessed. For example, in the
guestion of fire, there is ample existing localedan fire prevalence and preventive
measures such as the recent work by the WestesteéSRaral Conservation District
Paper cited above. Itis poor quality report tooige these available data.
Temperature effects of removing the hydro have bepaatedly introduced into the
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public record. Any hydrologist will confirm thefett described. It is poor quality to
ignore the inherent physics of hydro and the olwimeteorology of water picking up
heat from the atmosphere when it moves slowlywtdtevations. This heat gain is
identical to that leading to the high water tempaeis cited by NMFS as a central
problem of Cow Creek in the summer, yet summer be#t is ignored when non-
supportive of the preferred alternative.

Objectivity: The objectivity of any opinions by N is compromised by
participation in the March 2005 Kilarc Cow Creeloject Agreemerit that was made
prior to all reasonable alternatives being preskatel any studies made (BO). When
a decision had been reached and agreeddamera and without local data or study
of the consequences, the participants are paaidggat process and are compromised
in making any subsequent objective decisions. cittgent Il to this Comment
addresses this further.

The analysis is separately deemed non-objectitieaihit relies to a great extent on the
PG&E’s BE, a document written many years afterdéeision was made to demolish
the facility. PG&E is a party interested in plemsNMFS due to its reality that it
knows NMFS wants the site demolished. Nothing PG&Hes of files can be
considered objective in light of this derived l@is Yet, the PG&E BE forms the
basis of most statements on the Cow Creek areéuantioning in the BO.

Utility: The key data on local, global, long-laggirand cross species effects are useful
if not critical for evaluating net effects of antiao of that scope. No useful local data
on these effects have been provided, yet there lbese hundreds of studies of the
effects of man and his industry on the environme\tine have been incorporated.
The utility of the non-included data is zero.

Integrity”> While this normally this typically refers to tirtegrity (unbiased, without
prejudice) of the evaluation, that criteria canb@tmet due to the prejudicial 2005
Agreement, so we use another sense of the wordaty“anunbroken completeness”.
Here “integrity” is used to describe the integofyaddressing steelhead enhancement
at the Kilarc site. The concept of “integrity” leancludes: geographic, genetic,
ecotype, and data integrity.

22 Available as a PDF as document KC0020 on ther&ilafo website, or directly at

http://kilarc.info/Docs Maps Drawings/Documents/Ki20%20Decommissioning%20agreement.pdf

% The reference in the guidelines from OMB are diéffet that stated by NMFS’s interpretation. Becahsee is
some ambiguity in the legislative reference; weodgoan idiosyncratic but relevant usage of the word
“integrity” here. The NFMFS IQA guidelines can mifd at:
https://reefshark.nmfs.noaa.gov/f/[pds/publicsiteldoents/policies/04-108.pdf

FERC Page 13/19 Biological
P-606 Opinion Comment




Davis
Hydro

Integrity Discussion

Genetic Integrity

The lack of genetic integrity has been made cle#iné work of Lindleyet al 2 2006 as cited
in the Hatchery Impact Study of 20%0 The entire Californian steelhead gene pool lees b
repeatedly corrupted by imported steeliféard widely mixed across California hatcheries
for many years, destroying any nati@emykiss strain.

Artificial propagation ofO. mykiss began in the 1870s in the San Francisco Bay area
(Behnke 1992). These fish were presumably rainlvouttFrom 1877 to 1888, egg
taking stations were established on the lower Ma@IRiver (upper Sacramento
River Basin) for propagation of redband trout andstal steelhead, with no apparent
effort to separate the two forms (Behnke 1992)nttoat time O. mykiss has been
widely propagated, and stocks have been transpliteeally around the globe.
Behnke (1992, p. 174) stated that "the overwhelmiagprity of brood stocks of
rainbow trout maintained around the world origimateainly from various mixtures

of coastal steelhead." Therefore, in evaluatiniiciel propagation of steelhead, it is
also important to consider the propagation of ramlrout. The popularity dD.

mykiss as a cultured species makes it infeasible to dsseach propagation facility on
the west coast in this document. Behnke (199274) hoted that, "in California
alone, 169 hatcheries and egg-taking stations drediverse populations of rainbow
trout from 1870 to 1960.(NOAA-NWFSC Tech Memo-27: Status Review of West Coast
Steelhead)

In summary, the mixing of hatchery fish and all Wmosignificant below-dam populations has
been significant for many yedfsliminating any genetic integrity.

Geographic Integrity
This NOAA reference further documents that steallsteay extensively from natal habitats
on returi®. They revert commonly to the ubiquitous residenm, rainbow trout. Finally,

% Lindley, S. T., R. S. Schick, A. Agrawal, M. Gasji T. E. Perason, E. Mora, J. J. Anderson, B. Ngay,
Greene, C. Hanson, A. Low, D. McEwan, R. Bruce Mtdree, C. Swanson, and J. G. Williams. 2006. Histbr
Population Structure of Central Valley Steelhead it Alteration by DamsSan Francisco Estuary and
Watershed Science Vol. 4, 1 (February 2006): Article 3 This is awdile through:
http://www.cbr.washington.edu/papers/hist_pop_$tmgchtml

% CDFG Hatchery Operations Final DFG Environmentapact Report (EIR/EIS)
http://www.dfg.ca.gov/news/pubnotice/hatche§¢ée in particular P. 4-172 and the Aretldl. references, and
the conclusions “Impact BIO-214" on p. 4-197-201

®primarily Skamania directly and indirectly fromiagle hatchery in Washington State. (Bubitl, NOAA-
NWFSC Tech Memo-27 Status Review of West CoastliBtad,et seg.) The limited genetic diversity of the
Skamania hatchery population has been outcrossethia limited genetic diversity @. mykissin the
hatcheries northern Sacramento River. Ignoringlfessing effects of the inappropriate envirortalen
epigenetic coding, the underlying outcrossing gerttpression could be a major source currentistael
recession. Ignoring hatchery condition effectss iinlikely the Skamania environment is similattte more
southerly Sacramento River leading to maladapteeger coadapted gene complexes. While thiscatifi
gene flow may have been intentioned to strengtbeal Istocks, there little evidence of its succe3s/en that
this gene flow had occurred so repeatedly, it idear on what basis an integral ESU could be défine

" See footnote 25, pages 4-197-201, and references.

% See NOAA reference in footnote 26 above. Strajirthe California Central Valley is found to betdgh as
24-35 percent. With gene flow anywhere close i® [#vel, it is unclear how the idea of an ESU ddog
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the %:glifornia Fish and Game (CDFG) can findrafmgia where any ancestral genotypes
exist”.

There appear to be no steelhead-bearing riveteidacramento River Basin that
have not received releases of multiple hatchergksto.. Major steelhead production
facilities ... have utilized steelhead stocks origjimg from within the basin as well as
out-of-basin stocks; stock transfers between thar@kValley steelhead facilities
have historically been commonplace (CDFG 199}y.

There is nd. mykiss geographic integrity here. Not when fish areiedrhither and yon and
mixed in for over a hundred years.

Ecotype or “anadromy” Integrity

While many diverse populations have genetic difiees, no cross-population anadromy-
specific allele sets have been found. It hasg/eetshown that steelhead have a unique
allelic structure from rainbow trout that is thereaacross allopatric populations. When they
can change eco-responses back and forth with the ganes or gene pool, observed genetic
differences may only be phenomenological or derreainot causal. If the same allelic
markers were found differentiating eco-behaviormaalion across genetically distributed
populations, there would be a basis for of ESA imeration®® Trout that readily adopt
anadromy are different. But the cross populatiamatiromy imprint” signature is likely to be
on the malleable, heritable epigenome, not thegymateintact genome.

Data Integrity

Plenary data on steelhead population in Califorthie,2008 Review of Steelhead Monitoring
Programs in the California Central Vallyglearly indicates the paucity and lack of integrit
of local species data or even wider area effectieaitoring programs for steelhead:

Although 36 of the 63 programs listed in this rewvigre designed to monitor
juvenile anadromous fish, none of these programsapable of generating
abundance, production estimates, or trend datavenile steelhead. These data
are required to adequately assess progress tovesolgery goals mandated by the
Central Valley Project Improvement Act, Salmon,eftead Trout and
Anadromous Fisheries Act, California EndangereccigseAct, and the federal
Endangered Species Act. Captures of juvenile staéllare too low (resulting in

supported. However, while there may be no gemetsis for these legal distinctions, there may beggenetic
one.

29 M. Brown, USFWS RB Personal Com. 2011; J. L. Nie|sS. Pavey, T. Wiacel, G.K. Sage, and I. Williams
Genetic Analyses of Central Valley Trout Populasid®99-2003. Hatchery and Stocking Program
Environmental Impact Report/Environmental Impaett&mnent. p.4-200.

30 Ccausality may yet be shown, but a review of ttexditure shows only association, not causalityndZiate

loci reveal genetic differentiation between temgigrdivergent migratory runs of Chinook salmon bgtkleen
G. O'Malley, Mark D. Camara and Michael A. Banksaitypical paper (albeit it in a different spegidsat finds
clear genetic markers indicating, or even foreagstbehavior in one bimodal population but does not
demonstrate a basis for its conclusion that thegedifferences “may influence migration.”
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low confidence in the estimate) throughout the GVda meaningful assessment of
production or trends.

This California-wide data paucity is complementgdhbly two brief survey of the Old Cow
over the past 20 years. Showing, as expectedfnamy years of hatchery planting some
presence of brown and resident rainbow trout.

Integrity Summary

It appears that by any account, “integrity” of assé8 of California steelhead is singularly
lacking. In addressing the issue before us, theiB® not possible to castigate or support an
analysis of a phenomenon that has no integritysawn or its analytical structure. A Federal
court?found that a fundamental purpose of the ESA - &s@rve natural, self-sustaining
populations - caused it to be scientifically quasdible whether risk assessment criteria
developed by NMFS for making status determinatmmdd be applied to fish populations
that included both hatchery and wild fish, since ¢hiteria were designed to be applied only
to wild fish*. Whether this is applicable here is to be deteeahiby others with legal

training.

With these four concerns in mind under the IQA, gudstionable legal applicability, we
request that FERC work with NMFS, or another appabg agency, to correct separate
deficiencies in quality, objectivity, utility, andtegrity in the BO. If these data do not meet
the four criteria, we suggest the BO is deficiamd ahould be rejected.

Administrative Procedure Act (APA)

Under the Administrative Procedure Act (APA), artauay set aside an agency’s decision if
it is “arbitrary, capricious, an abuse of discretar otherwise not in accordance with law.”
“Normally, an agency rule would be arbitrary an@roaous if the agency has relied on
factors which Congress has not intended it to ctamsentirely failed to consider an important
aspect of the problem offered as an explanatiortdatecision that runs counter to the
evidence before the agency, or is so implausilaeititould not be ascribed to a difference in
view or the product of agency expert’é& The agency must “examine the relevant data and
articulate a satisfactory explanation for its aetimcluding a rational connection between the
facts found and the choice matfe.

31 Review of Present Steelhead Monitoring PrograntkérCalifornia Central Valley, C. D. Eilers, Paxi
States Marine Fisheries Commission for the CDFG iddReport 2010-1, Oct. 2010.
32 Trout Unlimited v. Lohn, No. CV06-0483-JCC, 20071.\W795036 (W.D. Wash. June 13, 2007)
% This ruling might be extended to suggest that NNIk&wise has no authority to write a Biological iBipn
derived from an unfounded status determination.
3 Motor Vehicle Manufacturers Association v. Stager Mutual Automobile Insurance Co., 463 U.S. 29, 4
g1983); Okeeffe’s, Inc. v. U.S. Consumer Produde&aCommission, 92 F.3d 940, 942x@ir. 1996).

® Motor Vehicle Mfrs., supra, at 43; Dioxin/Organoctihe Center v. Clarke, 57 F. 3d 1517, 1525 (9th Ci
1995). See footnote 18 for origin of some matesrathis page and further related issues and ssurce
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NMFS, as yet, has failed to consider fire, fishemptemperatures, and indirect effects of
various types. NMFS has articulated nothing aloat& on these subjects, and has
demonstrated no rational analyses or data suppgatsiopinions. We request that the studies
requested in scoping documents and numerous fibmgsthe past two years on the various
impacts of these alternatives be brought to bedeuutiis act and the results of those studies
defended as proscribed by Federal law. While ngtim thislaw may require NMFS to
undertake new studies, the needed studies ardeh@dal studies needed in the EIS and
necessary for Alternative selection by FERC. If NBichooses to rely on the best scientific
data available, it should present it and at theestaime realize that the best scientific data now
available may not support any genetic basis fotinaation of listing steelhead as genetically
distinct from common rainbow trotit

With this existing science in mind, we request FER&k with NMFS to explain why they
have failed to consider important aspects of tiedlem including water, temperature,
displaced human and fish predation, fire, indiefttcts and long term effects. We request
information on why they have made an arbitrary eaygricious decision that runs counter to
the evidence already presented in FERC filings,asdtisfactory explanation for its lack of a
rational connection between the present facts aatysis’ in the FERC record, the existing
science and the thrust of the BO. If this conmects not presented, we suggest the BO is
deficient and should be rejected.

Federal ESA Jurisdiction

The BO shows on Figure 4 that:

Designatedtritical habitatfor Chinook Salmon Septemb2r2005, 70
FR 52488),0ccursat the confluencef Old Cow andSouthCow creeks,
approximatelysix {sic} miles downstrearof the Action Area,and its
intermittentusageconsistamostly Of rearing juvenile§BO, and BO Figure
4).

Critical habitat was designated for Central Vaktsgelhead on September 2, 2005 (70 FR
52488). On NOAA maps as of 3/261 it appears to extend to just above the WhitmaiésF
almost nine miles below the Kilarc tailrace. dted not extend to anywhere near the Kilarc
Action Area. In 2003 CDFG and NMFS revised thearmagement objectives for the Kilarc
Area to include anadromous Salmonids based oregatkeration of the Whitmore
Falls(PG&E BE cited in BO, pp. 51-%2). However, modification of Critical Habitat
designation from the September 2005 boundariesratayre a significant Federal process

36 A Federal court ilsea Valley Alliance v. Evans invalidated the NMFS decision to distinguish bedgwe
hatchery and wild salmon for purposes of listintedminations under the ESA in instances when thexgno
evidence of a genetic distinction between the tiwoks. See Reference.18

37 See Pages

3 BO Figure 5 anthttp:/imaps.dfg.ca.gov/viewers/calfish/app.aspPgr1-16[1-17|1-12|1-11|1-10|1-14(1-
15]1-18]1-19|2-2|2-1|2-232|2-233|2-7|2-5|2-6|2-322}|3-2|3-5|3-209|3-1a|3-This CDFG map is clearer.
%9 PG&E BE cited in BO, pp. 51-52.
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that is not documented in this BO. Finally, thsrao evidence that the project almost nine
miles upstream of the designated critical habitaas has anything but a positive effect on
local predation, water quality, (temperature, ara rfunoff pollution and turbidity). Since the
critical habitats for both target species are famastream from the Kilarc action area, it is
unclear the extent of authority NMFS has to addtieissconcern under this BO without an
priori determination. No such determination has beesepted. Combining these two sites
under one rubric leads to misleading results apdas outcome for the fish.
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Presidential Directive dated March 9 2009

Finally, the BO does not meet the Administrativeedtive of our president on scientific
integrity dated March, 2009 This memo requires that each agency should &apepriate
rules and procedures to ensure the integrity osthentific process within the agency. The
directive goes on to require that when scientifiteghnological information is considered in
policy decisions, the information should be subjeawell-established scientific processes,
including peer review where appropriate, and eagemey should appropriately and
accurately reflect that information in complyingtivand applying relevant statutory
standards.

We request clarification of how the BO complieshatitis directive by showing how they
used well-established scientific processes whepnpheduce the final version of this BO.
Further, it is requested that the supporting dathrasulting scientific or technological
findings or conclusions considered or relied uppmaking this BO be made available to the
public. Until this is provided, this BO is defiatand should be rejected.

Conclusion

This is a start on producing a Biological Opinifor, a singular narrow response to a FERC
request. Itis, as yet, may be found to be inceteplnder ESA, IQA, APA, or at variance
with a recent presidential directive. It does ook at or consider what is best for the fish
other than to reiterate its review of previous j@ggis. It has not explored with all proponents
how to construct the best solution for the fishhiM/not “required” in a BO, addressing how
to help the fish is an opportunity yet to be taken.

Increasing wildfire prevalence increases take astitied in the Central Valley Salmon and
Steelhead Recovery Plan (SRFAhis has not been addressed. The “take” ofdrigfater
temperatures identified in the same SiRB not yet been incorporated. Predation from
resident fish has yet to be incorporated. The@udiand long term “takes” indentified in the
BO have not yet been incorporated. Finally, andyewvhat hypothetically, the “take” of not
allowing Davis Hydro’s Kilarc Project to start oishi screening and bypass development,
easement acquisition, in-stream and riparian hat@tamnstruction, education/outreach, and
similar recovery actions steadily increases ag#metic diversity in the remaining population
declines. These same actions, identified as fuadégdities in the Kilarc Project, are
identified as needed recovery actions in_the SRIRe only positive SRP action the
demolition alternative engenders is the destruatiaithe Kilarc community fishing site (the
Kilarc Reservoir) which may have a negative outhegifect on community/ NMFS relations
for generations to come.

40 Memorandum for the Heads of Executive DepartmantsAgencies, Mimeo, The White House March, 2009.
Of particular focus is compliance with sectiong),.and 1.(d).
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Reasonable and Prudent Measures *

The Biological Opinion fails to identify significaiimpacts of the proposed action on
steelhead, a listed species under NMFS’ jurisdictido focus the discussion, we will focus
on two of the many impacts cited above: 1) increaseurbidity and fine sediment transport
caused by increases in frequency, duration andiggwé hot fires in the Old Cow Creek
watershed because of the removal of the Kilarc Regeand canal system, critical fire
suppression water sources, and 2) water tempetatreases during the critical summer base
flow period when water currently routed through teservoir and canal system would follow
the natural stream channel down the non-anadroioypess reach and be warmed due to a
longer route and transit time and warmer air te@jpees. Details related to these and other
impact are discussed above.

NMFS has an obligation under ESA to propose redderaand prudent measures (RPMs) to
mitigate unavoidable adverse impacts of any prajech listed species under their
jurisdiction. The impacts identified above are tsuxh impacts. There are two obvious
RPMs available for implementation to mitigate thespacts. These are:

» Keep the project roads intact (for fire) and togkéee canal and reservoir full for fire
prevention and suppression;

* Maintain the canal system and route sufficient wtteugh a kinetic energy dissipation
device at or near the existing powerhouse to redoesstream predation and maintain
downstream water temperatures in critical habitaasat or above their present values
during the critical summer base flow period.

Costs associated with both of these RPMs shoulttbeunted as part of the costs of
decommissioning.

Obviously, if an alternative proposed by stakehdrit not considered by FERC were to be
elevated to the level of the “Preferred Alternatitee continued operation of the Kilarc part
of the project, these RPMs would become moot agdasts associated with maintenance of
fire-suppression water supplies and the coolinlyérfce of bypass water would be born by
the new licensee.

More work needs to be done, and we look forwangdddking with NMFS to define and
implement what is best for the fish. We see tkiamopportunity for a fresh look at all
alternatives. Time is of the essence. We askeoonsideration not only of this BO, but
whether FERC has identified the correct preferfegtraative in its Draft EIS. .

Richard Ely
Davis Hydro
Davis, California
March 22, 2011

*LIf this or any RPM are not regarded as "reasoridlyleERC, we understand that it is NMFS obligation
consultation with FERC, to come up with alternatRieMs that are. This affords FERC the opportutdty
reconsider alternatives as the result of consahadind reflection such as the one described inddydro’s
Kilarc Project. If that action were taken, no RPAMkIressing these issues would be necessary.
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Attachment | - Misleading Statements

Having two very different hydropower sites reviewetler one license leads to
misunderstanding and misleading statements. Aefeamples follow.

“without implementation of the decommissioninglo¢ Kilarc-Cow
Hydroelectric project, the likelihood of survivaldrecovery of
naturally-reproducing steelhead in Cow Creek iyVaew” (BO p. 56).

Comment: There are not and have never been aoyteepsteelhead or salmon in the Kilarc
project reach. This is a fishing community thapsides itself on its fish that it has had a
large stuffed one in a glass case in the town gésesre for many years. If there were any
steelhead caught or sited, all would know it.

“Steelhead and Chinook salmon could be presentthedfilarc Tailrace” (BO p.58)

Comment: It is probable, that resident-adaptedrjue®. mykiss may, on occasion, be in the
Old Cow Creek reach area of the Kilarc powerhdusklowever, except in the most extreme
flood, salmon could not be present. Further, ierpurposes of this BO, it would be difficult
to argue that an uncommon single-yé#pod-enabled entry of a steelhead or salmon would
constitute any significant support the continueelptence of the desired anadromous
epiallele.

“Without consistent access to suitable habitagesting of the hydropower
diversions, and a return to a more natural hydigré is unlikely that
they would be able to maintain these remnant pdipunlst’. (ibid)

Comment: The Kilarc diversion is not screened amabiove any conceivable habitat for
anadromous fish (B&J. There is a population of resident-adapted rainand browns
above the diversidi

These and other errors of fact demonstrate thag ikealmost no existing science or studies
existing FERC filings, public comments were usedubrich to base the Biological Opinith

“2 There are trout upstream. Anecdotal reportshaettout were planted up at Buckhorn Lake alonp wi
Browns and other species. Juvenile trout have been in the Kilarc reach and resident-adapted &u
reported above the project. See footnote 44.

43 A steelhead is a rainbow trout that goes to tlaeas®el comes back. The coming-back is statistically
uncommon when the combination of multiple falls @amdsed gorges and infrequent flooding conditions,
consecutive year returns is unlikely. The lasbregd flood in the area was Christmas 2005.

*4 There are observed and reported resident-ad@ptestkiss in and above this area up to Buckhorn Lake. The
juveniles form these fish pass downstream bothtimtgoroject and down the bypass. These would etergnd
interbreed with any upstream coming fish therebyatigely impacting any potential anadromy epiallele

“5 Fishermen reports, and M. Barry CDFG personal canigation.

“% Biological Opinions for listing determinations mhg made under federal law on existing studiesdatal.
However, this low bar is not available for NEPA Eplicability and its applicability for agency citation
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other than copied sections from PG&E’s BE. Furtkiee complexity of the dual sites within
P-606 leads under a limited effort to only a distamderstanding of the sfteits
opportunities, and the consequences of demolighimdacility. This lack of understanding
inhibits discussions and analysis on what is basthe fish.

rather than species-listing may be problematic.redmportant, in this case, it may be leading taafortunate
decision on what is best for assisting these fish.

*" Throughout the Opinion, the Project is randomigned the Kilarc-Cow Project and the Kilarc-Cow
Hydroelectric Project. Neither are correct. Tiént is important only because there are two patky
separable hydroelectric projects hérbe Kilarc Projegtand the South Cow Project.
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Attachment Il Prejudice
A Regrettable Legal Position

Parties to the 2005 agreement foresaw the isspeepfdicial decision making and attempted
to address it (BO p.1-2). Never the less, allipaitio that agreement have exhibited a
partiality that prevents objective consideratiortro$ issue and now cannot easily back out of
their positions without abandoning their preconediyudgment made without ascertaining
the facts to be derived from studying the altexestiunder NEPA.

All parties are tainted and trapped by the pridd®8greemefit and are thus demonstrate
clear prejudice. All parties want is best for grevironment — but the prior agreement was not
consultation or fact gathering, it wasl@facto decision, now being referred to at length in the
BO, and elsewhere. It was (82 of the Agreement),ia (BO pp.1-2), recognized as
inadvertently prejudicial, (despite all disclaimets any unbiased participation in the process.
It is prejudicial because in signing this agreemtd signatories demonstrated a prior
judgment and separately creatededacto reluctance of any party changing their mind and
abandoning their partners — the very partnersthegt work with on many similar issues.

Discussion

As typical examples of this confliction: CDFG caheasily abandon their support for their
National partner, and visa versa. The environmemnt@rveners can not easily publicly
guestion the prior judgment of NMFS whose help thegd on many issues, PG&E will
quietly but solidly accommodate the agencies asigha small site for them and PG&E will
have the same reviewers evaluating many other. sitkas, this “prior” agreement
compromises all parties and interferes with annogltisolution in several ways. It denigrates
or any need for studies or consideration of ang tta¢y might uncover; it inhibits a path to
adequately address new information as mention&@ GDR 402.16; and in this case, it
precludes the unbiased evaluation of a late ariva008 of Davis Hydro and their
increasingly sophisticated flexible alternatives Hilarc Project.

Evidentiary Demonstration

The primary references for local effects of thigject are discussions with other signers of
the March 200%ilarc-Cow Creek Agreement and documents writtgrbfor members of
that group. Ignored completely are all filingstajaand observation by non-complicit
scientists, residents, interveners, and their sgatives. While there are a great many
references, close examination shows that mostererig California plenary documents, or
citations from PG&E'’s filings. This lack of analgr considerations of any public
testimony or public filings indicates this Opini@written by a group of insiders with their
mind made up not allowing any outside opinion togieate their record. This record of
prejudice can be found in both the structure andest of the BO. In NOAA’s BO cover
letter, and opening pages, it indicates reliancGR&E’s BE, PG&E’s License Surrender
Application, meeting with PG&E, and their consutgrield investigations and other sources

8 See footnote 22 for reference and access.
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of information. No mention is made of any non-gignto the 2005 Agreement, the public
record at FERC including extensive filed observaicanalyses, and reports.
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Attachment Ill: The CEC’s Review
A Difficult Political Position

NMFS references the California Energy Commissiorafoevaluation of environmental
benefits. CEC staff have responded with the falhgacomments:

1.

the whole Kilarc project generates 31.1 GWh per gea that this site’s resource
value is low due to lower summer production,

2. It would be replaced with a gas fired power plamig
3.

they concluded that the environmental benefiteafaving this small facility
outweigh its electricity generation benefits.

On these numbered points, we have the followingroents:

FERC
P-606

1 30 GWh or (18 GWh from the Kilarc site) is a sfgrant distributed green
energy source. A review of independent hydro mtsjen California will find this as a
large valuable plant. It is true that productioopb in the summer, however, the
availability, and separately, value of its powegrthincreases in the ancillary services
market. This spinning reserve service is needecefyulating wind power variability
is valuable as otherwise the utilities have to metynatural gas for regulation. The
CEC may not have understood at the time that uskkall hydro, wind has to be
discounted about 17 % in its capacity value, amlhhs to be made up from other
sources such as hydro.

2. Yes, natural gas, along with the delay in irggicoal burning plants
currently polluting most of the Southwest. The dénom of this green source
perpetuates fossil as a source of acid rains aowrssountry and as an accelerator for
global warming.

3. These statements were a staff opinion unsuggdrg any environmental
facts or analysis, and at variance with CEC pdieied practice. The CEC supports
small distributed generation. The CEC normallyiretdiological consultants to
carefully construct biological opinions. The CEQ@parts Green generation. The
foundation, if any, of this opinion is unclear.

Finally, and most important, we understand thadaliff position the CEC is in, and
the balance of political capital decisions it monstke. The CEC is charged with the
promotion of green energy — or more importanttthal of all green energy — not any
particular type or project. All possible small Ingdin the state may only total to less
that 60 MW. All other green energy in the stateisand wind and bio fuels may
approach 100 times that. There are about 100j6B6rfmen for every small
hydropower developer. It is not worth the politicapital and CEC resources
generally to support a resource that is limiteahticmversial, and politically costly.

We respect their goals.
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